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ABSTRACT
Rape shield laws, that limits the ability to adduce evidence about a
sexual assault victim's prior sexual history, have to a great extent
influenced the prosecution of sexual assault cases. These laws were
introduced in response to concerns that victims of sexual assault
were being unfairly scrutinized and discredited based on their past
behavior, rather than the facts of the case at hand. By barring
irrelevant and prejudicial information, rape shield laws aim to
encourage victims to come forward without fear of being publicly
humiliated, while ensuring a fair trial. However, the implementation
of these laws has ignited debate among legal scholars, defense
attorneys, and victim advocacy groups. Critics argue that such laws
may violate the defendant’s right to a fair trial by limiting
potentially exculpatory evidence. In contrast, proponents maintain
that these laws are essential for protecting victims and promoting
justice. The impact of rape shield laws on prosecution outcomes is
complex and multifaceted, influencing victim participation, judges
perception, and case resolution. This paper explores the evolution of
rape shield laws, their effects on both prosecution and defense
strategies, and their broader societal implications.

Introduction
Rape shield laws represent a critical reform in the legal treatment of sexual

assault cases. The laws are designed to protect victims from invasive and prejudicial
questioning about their past sexual behavior, these laws aim to encourage victims to
come forward and testify without fear of public humiliation or character assassination.
Historically, sexual assault prosecutions were rife with tactics that sought to discredit
the victim by focusing on their sexual history, often leading to a focus on the victim's
morality rather than the defendant's alleged crime. This approach was based on the
notion that a woman’s sexual history could either imply consent or raise doubts about
her credibility as a witness, thus creating a formidable barrier to justice for sexual
assault survivors27.
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27 Jill Hasday, ‘Contest and Consent: A Legal History of Marital Rape’ (2000) 88 California Law Review
1373, 1385
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The implementation of rape shield laws, which began in the 1970s, represented a
pivotal shift toward victim protection in sexual assault cases. Jurisdictions across the
United States and many other countries, including the United Kingdom, adopted
statutes that restricted the admissibility of evidence related to a victim’s prior sexual
conduct unless it was deemed directly relevant to the case28. In the UK, for instance,
section 41 of the Youth Justice and Criminal Evidence Act 1999 governs the exclusion of
such evidence, with narrow exceptions29.

These laws have significantly altered the dynamics of sexual assault prosecution.
Prosecutors no longer need to worry as much about victims being subjected to
humiliating cross-examinations, which often served to dissuade them from pressing
charges in the first place. This has resulted in increased victim participation, as rape
shield laws afford victims greater confidence in the legal process30 Studies have shown
that the enactment of these laws correlates with a rise in the reporting of sexual assault
crimes and an increase in successful prosecutions31.

Despite these advances, rape shield laws have also sparked intense debate within
the legal community. Critics argue that such restrictions on evidence may infringe upon
the defendant’s right to a fair trial, a principle enshrined in many legal systems. They
contend that, in certain cases, a victim’s prior sexual conduct may be relevant to
establishing consent or undermining their credibility32 A landmark case in this debate is
R v A (No 2) [2001], in which the House of Lords ruled that while rape shield laws are
crucial for victim protection, they must not prevent the admission of evidence that
could significantly impact the fairness of a trial33

The tension between protecting victims and ensuring the defendant’s right to a
fair trial remains a central issue in discussions about rape shield laws. As courts continue
to interpret and apply these laws, challenges related to their scope and constitutionality
frequently arise. Defendants’ rights groups argue that by limiting potentially exculpatory
evidence, rape shield laws may lead to wrongful convictions or unfairly impede the
defense’s ability to challenge the prosecution’s case34.

28 Cassia Spohn and Julie Horney, Rape Law Reform: A Grassroots Revolution and Its Impact (Plenum
Press 1992) 78
29 Youth Justice and Criminal Evidence Act 1999, s 41
30 Alison Crook, ‘The Impact of Rape Shield Laws on Prosecuting Sexual Violence’ (2018) 36 Women and
Criminal Justice 42, 44
31 Emily Bazelon, ‘The Rise of Rape Shield Laws: A Feminist Legal Triumph?’ (2016) 22 Yale Journal of
Law and Feminism 133, 136.
32 Joshua Dressler, Understanding Criminal Law (7th edn, LexisNexis 2015) 812
33 R v A (No 2) [2001] UKHL 25, [2001] 3 All ER 1.
34 Stephen Schulhofer, ‘Unwanted Sex: The Culture of Intimidation and the Failure of Law’ (Harvard
University Press 1998) 162
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In addition, societal attitudes toward sexual violence and victimhood play a
crucial role in shaping public perceptions of rape shield laws. Critics from various sectors
argue that while these laws are necessary to protect victims, they must be carefully
calibrated to avoid infringing on defendants' rights. Conversely, advocates emphasize
that without these protections, victims will remain reluctant to report sexual assaults,
fearing the kind of character assassination that rape shield laws were designed to
prevent35 The ongoing debate reflects the broader challenge of balancing victim
protection with the legal imperative to provide a fair trial to all parties involved

Historical Evolution of Rape Shield Laws
The historical evolution of rape shield laws is rooted in the broader context of the

legal and societal treatment of sexual assault victims. For centuries, courts in many
jurisdictions permitted the introduction of evidence concerning a victim’s prior sexual
conduct in sexual assault cases. This practice, based on the assumption that a woman's
sexual history could be indicative of her likelihood to consent or her general credibility,
often resulted in the victim’s character being placed on trial rather than the accused36

Early Common Law Practices
At common law, sexual assault victims were subjected to rigorous and invasive

scrutiny of their personal lives. The credibility of victims, especially women, was often
judged by their sexual purity, with the implication that a woman of "unchaste character"
was more likely to have consented to sexual acts, even against her claims of assault37
This practice, which led to the frequent discrediting of victims, significantly contributed
to low reporting rates and reluctance to pursue legal action, as victims feared both
social and legal stigma38.

Emergence of Rape Law Reform in the 1970s
In response to growing feminist activism in the 1960s and 1970s, which

highlighted the injustices faced by sexual assault victims in court, the legal system began
to shift. Feminists and legal scholars argued that the traditional treatment of victims in
rape cases not only deterred victims from reporting crimes but also perpetuated myths
about women’s sexuality and consent39 As a result, reforms were initiated in many
jurisdictions to create more victim-sensitive procedures and laws.

The first significant reform occurred in the United States in the 1970s. Michigan
became the first state to pass a rape shield law in 1974, which limited the admissibility
of evidence related to a victim’s prior sexual history40. The federal government soon
followed suit, with the enactment of the Federal Rules of Evidence Rule 412 in 1978.

35 Karen Busby, ‘Discriminatory Uses of the Rape Shield Provisions’ (2019) 29 Canadian Journal of
Women and the Law 77, 80.
36 Catharine A MacKinnon, Toward a Feminist Theory of the State (Harvard University Press 1989) 178
37 Susan Estrich, Real Rape (Harvard University Press 1987) 111.
38 Jill Hasday, ‘Contest and Consent: A Legal History of Marital Rape’ (2000) 88 California Law Review
1373, 1381
39 Wendy Larcombe, ‘The Sex Discrimination in Rape Law Reform: A Critique of Feminist Influence’
(2002) 27 Melbourne University Law Review 367, 369.
40 Cassia Spohn and Julie Horney, Rape Law Reform: A Grassroots Revolution and Its Impact (Plenum
Press 1992) 51
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This rule, commonly referred to as the federal rape shield law, prohibited the
introduction of evidence regarding a victim’s previous sexual behavior, except in
narrowly defined circumstances where such evidence was deemed essential to a fair
trial41.

Global Spread and Development
Following the United States, other countries began implementing their own

versions of rape shield laws. In the United Kingdom, rape shield protections were
introduced under the Sexual Offences (Amendment) Act 1976, though it was later
expanded and refined by section 41 of the Youth Justice and Criminal Evidence Act
199942 This act established that evidence of a complainant's previous sexual behavior
was generally inadmissible unless a judge found that it was necessary to ensure a fair
trial.

Canada enacted similar legislation in 1983 as part of a broader reform of its rape
laws. Section 276 of the Canadian Criminal Code outlines specific circumstances in which
evidence of a complainant's sexual history may be admissible. The introduction of this
law followed public outrage over how victims were treated in court, especially in cases
involving high-profile assaults43 Similar reforms have been adopted in Australia, New
Zealand, and several European countries, each seeking to balance the rights of the
accused with the protection of victims from unnecessary public exposure.

Ongoing Evolution and Criticism
Despite their widespread adoption, rape shield laws have been subject to

ongoing legal challenges and refinement. Critics argue that these laws may limit the
defendant’s right to present a full defense by excluding potentially exculpatory evidence.
In the UK, this tension was highlighted in the case of R v A (No 2) [2001], where the
House of Lords ruled that while the law serves an important purpose, there are
instances where such evidence may be crucial to a fair trial44. This case led to further
judicial interpretation of how rape shield laws should be applied in a manner that
balances the rights of the victim with those of the accused.

As societies continue to evolve in their understanding of sexual violence, rape
shield laws have remained a critical component of legal systems, designed to protect
victims while ensuring the accused's right to a fair trial. The ongoing legal debates and
reforms reflect the complexities of achieving this balance in different legal systems and
cultural contexts45.

Impact on Sexual Assault Prosecution
Rape shield laws have had profound impacts on the prosecution of sexual assault

cases. These laws, by limiting the use of evidence related to a victim’s prior sexual

41 Federal Rules of Evidence Rule 412 (1978).
42 Youth Justice and Criminal Evidence Act 1999, s 41
43 Constance Backhouse, ‘The Chilly Climate for Women Judges: Reflections on the Backlash from the
Ewanchuk Case’ (2003) 15 Canadian Journal of Women and the Law 167, 170
44 R v A (No 2) [2001] UKHL 25, [2001] 3 All ER 1.
45 Deborah Tuerkheimer, ‘Slutwalking in the Shadow of the Law: Rape Culture and Institutional
Responsibility’ (2013) 98 Minnesota Law Review 1453, 1457
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history, have altered legal strategies and the broader dynamics of sexual assault trials.
The main impacts can be seen in three key areas: victim participation, prosecutorial
strategies, and the perception of sexual assault victims by juries and the public.

Increased Victim Participation and Reporting
One of the most significant impacts of rape shield laws has been the increase in

victim participation in sexual assault cases. Historically, victims of sexual assault were
often hesitant to report crimes due to fear of public humiliation and the prospect of
having their sexual histories scrutinized in court461. The implementation of rape shield
laws has mitigated this concern by limiting the ability of defense attorneys to introduce
irrelevant and prejudicial information about the victim’s past sexual behavior472. This
has led to an increase in the willingness of victims to report sexual assaults and
participate in prosecutions, as they can now feel more confident that the focus of the
trial will remain on the alleged crime, rather than on their personal lives483.

In jurisdictions where rape shield laws are robust, such as the United States and
Canada, studies have demonstrated a marked increase in the reporting of sexual
assaults following the enactment of these laws494. For example, after Canada
implemented its rape shield law in 1983, there was a noticeable rise in the number of
sexual assault cases reported, reflecting the greater confidence victims had in the legal
system505. This increase in reporting is significant, as it challenges the historical
underreporting of sexual violence.

Impact on Prosecutorial Strategies
Rape shield laws have also affected the strategies employed by prosecutors in

sexual assault cases. Previously, prosecutors were often reluctant to take on sexual
assault cases due to the high likelihood that victims would be subjected to damaging
cross-examinations about their sexual histories, which could undermine the strength of
the prosecution's case516. With rape shield protections in place, prosecutors are now
more willing to pursue charges, knowing that the victim’s sexual history is less likely to
be used against them in court752.

The laws have also shifted the focus of prosecutions toward the facts of the case
and the actions of the accused, rather than on the character or lifestyle of the victim.
This has helped strengthen the legal framework around sexual assault by reinforcing the
idea that a victim’s past behavior is irrelevant to the question of whether they were
assaulted in the instance under trial538. As a result, rape shield laws have contributed to

46Catharine A MacKinnon, Toward a Feminist Theory of the State (Harvard University Press 1989) 176
47 Emily Bazelon, ‘The Rise of Rape Shield Laws: A Feminist Legal Triumph?’ (2016) 22 Yale Journal of
Law and Feminism 133, 137
48 Wendy Larcombe, ‘The Sex Discrimination in Rape Law Reform: A Critique of Feminist Influence’
(2002) 27 Melbourne University Law Review 367, 372
49 Cassia Spohn and Julie Horney, Rape Law Reform: A Grassroots Revolution and Its Impact (Plenum
Press 1992) 89.
50 Constance Backhouse, Carnal Crimes: Sexual Assault Law in Canada, 1900–1975 (Irwin Law 2008) 215
51 Alison Crook, ‘The Impact of Rape Shield Laws on Prosecuting Sexual Violence’ (2018) 36 Women and
Criminal Justice 42, 45.
52Joshua Dressler, Understanding Criminal Law (7th edn, LexisNexis 2015) 820.
53 Susan Estrich, Real Rape (Harvard University Press 1987) 112
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a more victim-centered approach to the prosecution of sexual assault cases, which aims
to protect victims from further trauma while still ensuring that justice is served.

Influence on Jury Perception
Another important impact of rape shield laws is their effect on jury perception in

sexual assault cases. Historically, juries were often swayed by arguments about the
victim’s sexual history, with the defense attempting to cast doubt on the victim’s
credibility or to suggest that their past behavior implied consent549. By limiting the
introduction of such evidence, rape shield laws aim to reduce the prejudicial impact that
these arguments can have on jurors. This, in turn, helps to ensure that jurors focus on
the facts of the case rather than being influenced by societal stereotypes about sexual
behavior5510.

However, there is some evidence to suggest that despite rape shield laws, jurors
may still hold implicit biases against victims in sexual assault cases, particularly when the
victim does not conform to traditional notions of "respectability" or purity5611. Although
rape shield laws limit the admissibility of overt evidence about a victim’s sexual history,
jurors may still harbor subconscious assumptions that affect their judgments about the
case. Thus, while rape shield laws have made significant strides in protecting victims
from overt attacks on their character, further work is needed to address underlying
societal biases.

Challenges and Limitations
Despite their positive impacts, rape shield laws are not without challenges. Critics

argue that in certain cases, the exclusion of a victim’s prior sexual history can hinder the
defendant’s ability to present a full defense, particularly in cases where such evidence
could be directly relevant to establishing consent or challenging the credibility of the
victim5712. Courts have grappled with this issue, and there have been instances where
judges have allowed limited evidence of a victim’s sexual history under exceptions to
the rape shield laws when they deemed it crucial to a fair trial5813.

In some jurisdictions, the interpretation and application of rape shield laws have
been the subject of legal debate. For example, in the UK case R v A (No 2) [2001], the
House of Lords held that while rape shield laws are essential to protecting victims, there
are circumstances in which excluding such evidence could violate the defendant’s right
to a fair trial5914. This decision highlights the ongoing tension between victim protection
and ensuring that defendants have the opportunity to present a robust defense.

Rape shield laws have transformed the prosecution of sexual assault cases by
fostering an environment in which victims feel more confident about reporting crimes

54 Susan Ehrlich, Representing Rape: Language and Sexual Consent (Routledge 2001) 67.
55 Deborah Tuerkheimer, ‘Slutwalking in the Shadow of the Law: Rape Culture and Institutional
Responsibility’ (2013) 98 Minnesota Law Review 1453, 1459
56Karen Busby, ‘Discriminatory Uses of the Rape Shield Provisions’ (2019) 29 Canadian Journal of
Women and the Law 77, 82
57 Stephen Schulhofer, ‘Unwanted Sex: The Culture of Intimidation and the Failure of Law’ (Harvard
University Press 1998) 165
58 R v Seaboyer [1991] 2 SCR 577, 592.
59 R v A (No 2) [2001] UKHL 25, [2001] 3 All ER 1
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and participating in trials. These laws have contributed to more focused prosecutorial
strategies and reduced the prejudicial influence of victim character assessments on
juries. However, the ongoing challenges related to balancing victim protection with
defendants’ rights underscore the need for continued refinement of these laws to
ensure justice for both parties.

Criticisms and Legal Challenges
Rape shield laws, while essential for protecting sexual assault victims, have faced

considerable criticism and legal challenges over the years. These laws, designed to
prevent the introduction of a victim’s past sexual behavior into evidence, have sparked
debates about their potential to infringe upon the defendant’s right to a fair trial. The
criticisms generally revolve around concerns related to the restriction of relevant
evidence, the limitations these laws place on defense strategies, and broader
constitutional issues.

Restriction of Relevant Evidence
A primary criticism of rape shield laws is that they may prevent the introduction

of relevant evidence that could be crucial to the defendant’s case. Defendants and their
advocates argue that in certain instances, a victim’s prior sexual history may provide
important context regarding the issue of consent or the credibility of the victim’s
testimony60. For example, in cases where the defendant and the victim had a previous
consensual sexual relationship, evidence of that relationship might be relevant to
determining whether the victim consented to the act in question61.

In the landmark UK case R v A (No 2) [2001], the House of Lords addressed this
issue, ruling that while rape shield laws serve an important purpose, excluding all
evidence of a victim’s prior sexual history could violate the defendant’s right to a fair
trial under the European Convention on Human Rights (ECHR). The court held that in
cases where such evidence is essential to ensuring fairness, it should be admitted, even
if rape shield laws would normally prohibit it62.

Critics argue that overly broad applications of rape shield laws can lead to
situations where exculpatory evidence is excluded, potentially resulting in wrongful
convictions or unfair trials. Defense attorneys often contend that these laws limit their
ability to present a full defense by preventing them from challenging the victim’s
credibility on issues that may be directly relevant to the case63

Limitations on Defense Strategies
Another significant criticism of rape shield laws concerns the limitations they

impose on defense strategies. In criminal trials, the defendant’s right to present a
defense is a fundamental aspect of due process. By restricting certain types of evidence,
critics argue that rape shield laws can make it more difficult for defendants to effectively

60Susan Estrich, Real Rape (Harvard University Press 1987) 113
61 Emily Bazelon, ‘The Rise of Rape Shield Laws: A Feminist Legal Triumph?’ (2016) 22 Yale Journal of
Law and Feminism 133, 140
62 R v A (No 2) [2001] UKHL 25, [2001] 3 All ER 1.
63 Cassia Spohn and Julie Horney, Rape Law Reform: A Grassroots Revolution and Its Impact (Plenum
Press 1992) 91.
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challenge the prosecution’s case. This is particularly contentious in cases where the
victim's past sexual behavior may contradict their testimony or where the defense seeks
to establish a pattern of behavior inconsistent with the victim’s claims64.

Defense attorneys have raised concerns that rape shield laws can create an
imbalance in the trial process, where the prosecution is free to present the victim’s
narrative without scrutiny, while the defense is hampered in its ability to cross-examine
the victim on relevant issues65 Some critics argue that the exclusion of this evidence can
result in juries being deprived of critical information that might otherwise influence
their understanding of the case.

In jurisdictions like Canada, this debate was highlighted in the case of R v
Seaboyer [1991], where the Supreme Court of Canada struck down a portion of the
country’s rape shield law for being overly restrictive. The court held that the law's
blanket exclusion of certain types of evidence violated the defendant’s right to make full
answer and defense, thereby creating an unjust imbalance66 The decision led to
legislative revisions that allowed for greater judicial discretion in determining the
admissibility of evidence in sexual assault trials.

Constitutional Challenges
Rape shield laws have also been challenged on constitutional grounds,

particularly in the context of balancing victim protection with the defendant’s
constitutional rights, such as the right to a fair trial, the right to confront one’s accuser,
and the right to present a defense67. The tension between these competing rights has
led to numerous legal battles, with courts often required to strike a balance between
ensuring that the trial process is fair to both the victim and the defendant.

In the United States, the Sixth Amendment guarantees a defendant’s right to
confront witnesses and to present evidence in their defense. Critics of rape shield laws
argue that by limiting the ability to question the victim about relevant aspects of their
past, these laws can infringe on the defendant’s confrontation rights68. However, courts
have generally upheld rape shield laws, ruling that while the right to confrontation is
fundamental, it is not absolute, and the exclusion of certain types of evidence—
particularly if they are irrelevant or prejudicial—does not necessarily violate the
defendant’s constitutional rights69

For instance, in Michigan v Lucas [1991], the U.S. Supreme Court upheld the
application of Michigan’s rape shield law, ruling that the exclusion of evidence regarding
the victim’s prior sexual history did not violate the defendant’s Sixth Amendment rights.
The court emphasized that while the right to confrontation is important, it must be

64 Joshua Dressler, Understanding Criminal Law (7th edn, LexisNexis 2015) 823
65 Stephen Schulhofer, ‘Unwanted Sex: The Culture of Intimidation and the Failure of Law’ (Harvard
University Press 1998) 166
66 R v Seaboyer [1991] 2 SCR 577, 593
67 Jill Hasday, ‘Contest and Consent: A Legal History of Marital Rape’ (2000) 88 California Law Review
1373, 1387.
68 Kenneth W Graham Jr, ‘Confrontation Stories: Rape Shield Laws and the Right to Confrontation’ (1992)
78 Minnesota Law Review 538, 541.
69 People v Bryant [2004] 94 P 3d 624, 633
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balanced against the state’s interest in protecting victims from irrelevant and prejudicial
attacks70.

Judicial Discretion and Exceptions
In response to these criticisms, many rape shield laws include exceptions that

allow for the admission of otherwise prohibited evidence in certain circumstances.
These exceptions often give judges discretion to determine whether the evidence is
sufficiently relevant to the case and whether its exclusion would undermine the fairness
of the trial71. For example, section 276 of the Canadian Criminal Code allows for the
admission of a complainant’s sexual history in cases where it is directly relevant to an
issue at trial, such as the question of consent72

While these exceptions aim to address concerns about fairness, they also
highlight ongoing debates about the proper scope of rape shield laws and the extent to
which they should limit the introduction of sexual history evidence. Judicial discretion
plays a key role in balancing the rights of the defendant and the victim, but critics argue
that inconsistent applications of these exceptions can lead to unpredictability and
further legal challenges73.

Rape shield laws have fundamentally reshaped the landscape of sexual assault
trials by protecting victims from prejudicial and invasive questioning. However, these
laws have also faced significant criticisms, particularly regarding their potential to
restrict relevant evidence and limit defense strategies. Legal challenges have focused on
the constitutional implications of these laws, with courts often grappling with the
delicate balance between protecting victims and ensuring the defendant’s right to a fair
trial. While exceptions and judicial discretion have been introduced to mitigate some of
these concerns, the debate over rape shield laws continues to evolve as courts,
lawmakers, and legal scholars seek to strike an appropriate balance between fairness
and justice.

Societal and Cultural Implications of Rape Shield Laws
The introduction and implementation of rape shield laws have far-reaching

societal and cultural implications, impacting not only the legal framework around sexual
assault but also broader social attitudes towards victims and sexual violence. These laws
represent a significant step toward changing the narrative around sexual assault by
addressing entrenched myths and biases that have historically stigmatized victims.
However, challenges remain, as societal and cultural views on gender, power, and
sexuality continue to shape the discourse around rape shield laws.

Changing Perceptions of Victims
One of the most significant societal implications of rape shield laws is their role in

reshaping how sexual assault victims are perceived. Traditionally, victims, especially

70Michigan v Lucas 500 US 145 (1991).
71Deborah Tuerkheimer, ‘Slutwalking in the Shadow of the Law: Rape Culture and Institutional
Responsibility’ (2013) 98 Minnesota Law Review 1453, 1458
72 Canadian Criminal Code, RSC 1985, c C-46, s 276
73 Wendy Larcombe, ‘The Sex Discrimination in Rape Law Reform: A Critique of Feminist Influence’
(2002) 27 Melbourne University Law Review 367, 374



Dr. KALADA D.S. NONJU & Dr. SOBERE NELSON UWOH
THE IMPACT OF RAPE SHIELD LAWS ON SEXUAL ASSAULT PROSECUTION

28

women, were often blamed or discredited based on their past sexual behavior,
reinforcing harmful stereotypes that suggested a sexually active woman was less
credible or more likely to have consented74. Rape shield laws were enacted, in part, to
combat this "victim-blaming" mentality by limiting the admissibility of evidence related
to a victim's sexual history, thus focusing legal attention on the actions of the accused
rather than the victim’s character75.

By prohibiting irrelevant questioning about a victim's sexual past, rape shield laws
aim to protect victims from secondary victimization in the courtroom. This legal shift has
helped foster a cultural environment in which victims are more likely to be seen as
credible and deserving of justice, regardless of their sexual history76. This has
contributed to a gradual, though incomplete, dismantling of the historical narrative that
conflated a woman’s morality with her sexual behavior. As a result, more victims are
willing to report sexual assaults, knowing they are less likely to face public humiliation
during trial77.

Challenging Rape Myths and Gender Stereotypes
Rape shield laws also play an essential role in challenging deeply ingrained rape

myths and gender stereotypes. Rape myths, which include the belief that women "ask
for" sexual violence based on how they dress or behave, or that "real" victims must
fight back and exhibit physical resistance, have historically influenced public and legal
attitudes toward sexual assault78. These myths often perpetuate harmful biases that can
influence juries, judges, and the general public, making it difficult for victims to receive
justice.

By preventing the introduction of evidence that perpetuates these myths, rape
shield laws work to shift the focus of sexual assault cases away from gendered
stereotypes about female sexuality and onto the legal question of whether a crime
occurred79. This legal framework helps combat the assumption that a woman's sexual
history is relevant to whether she consented in the instance of the alleged assault.
However, while these laws have made strides in challenging these narratives, cultural
attitudes remain deeply entrenched in some communities, and rape myths still persist in
public discourse80.

Empowering Victims and Encouraging Reporting
Rape shield laws have had a profound effect on victim empowerment and the

reporting of sexual violence. Historically, the fear of public scrutiny and the prospect of

74 Catharine A MacKinnon, Toward a Feminist Theory of the State (Harvard University Press 1989) 180
75 Wendy Larcombe, ‘The Sex Discrimination in Rape Law Reform: A Critique of Feminist Influence’
(2002) 27 Melbourne University Law Review 367, 374
76 Deborah Tuerkheimer, ‘Slutwalking in the Shadow of the Law: Rape Culture and Institutional
Responsibility’ (2013) 98 Minnesota Law Review 1453, 1458
77 Cassia Spohn and Julie Horney, Rape Law Reform: A Grassroots Revolution and Its Impact (Plenum
Press 1992) 85.
78 Susan Estrich, Real Rape (Harvard University Press 1987) 105
79 Karen Busby, ‘Discriminatory Uses of the Rape Shield Provisions’ (2019) 29 Canadian Journal of
Women and the Law 77, 84
80 Jill Hasday, ‘Contest and Consent: A Legal History of Marital Rape’ (2000) 88 California Law Review
1373, 1385.
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having one’s sexual history exposed in court deterred many victims from coming
forward to report sexual assaults81. Victims often faced the risk of being stigmatized, not
only by the legal system but also by society at large, which could lead to reputational
harm and psychological trauma.

The introduction of rape shield laws has helped to alleviate some of these
concerns by offering victims a degree of protection from invasive and irrelevant lines of
questioning in court. This legal protection empowers victims to report sexual assaults
without fear of being publicly shamed or discredited based on their private lives82. This
has led to an increase in the number of sexual assault cases being reported and
prosecuted, as victims feel more confident that the justice system will protect their
dignity and privacy83.

In addition to empowering victims to come forward, rape shield laws also send a
broader societal message that the legal system takes sexual violence seriously and is
committed to providing a fair and just process for victims. This contributes to a cultural
shift in which sexual assault is increasingly recognized as a serious crime, rather than as
a moral failing of the victim84

Ongoing Cultural Resistance and the Persistence of Stigma
Despite the positive changes brought about by rape shield laws, cultural

resistance to fully accepting these reforms remains strong in certain segments of society.
In some communities, traditional views about gender, sexuality, and morality continue
to shape attitudes toward sexual assault and its victims85. These cultural barriers can
affect the effectiveness of rape shield laws, as they may not always be enough to
overcome societal biases that influence the outcomes of sexual assault cases.

For instance, while the legal protections provided by rape shield laws may
prevent overt questioning about a victim’s sexual history, jurors may still harbor implicit
biases or preconceived notions about what a "real" victim looks like, or how they are
expected to behave before, during, and after an assault86. These biases can undermine
the goals of rape shield laws by leading to unfair judgments, even in cases where the
legal protections are applied effectively.

The cultural stigma surrounding sexual violence also continues to affect public
discourse, with media representations often reinforcing damaging stereotypes about
victims87. High-profile cases of sexual assault sometimes draw public attention to the
issue, but they can also provoke backlash, particularly when powerful figures are
involved. The #MeToo movement, for example, has highlighted both the progress made

81 Susan Ehrlich, Representing Rape: Language and Sexual Consent (Routledge 2001) 71
82Stephen Schulhofer, ‘Unwanted Sex: The Culture of Intimidation and the Failure of Law’ (Harvard
University Press 1998) 165
83 Constance Backhouse, Carnal Crimes: Sexual Assault Law in Canada, 1900–1975 (Irwin Law 2008) 224
84 Joshua Dressler, Understanding Criminal Law (7th edn, LexisNexis 2015) 830
85Susan Estrich, Real Rape (Harvard University Press 1987) 110.
86 Alison Crook, ‘The Impact of Rape Shield Laws on Prosecuting Sexual Violence’ (2018) 36 Women and
Criminal Justice 42, 47
87 Deborah Tuerkheimer, ‘Slutwalking in the Shadow of the Law: Rape Culture and Institutional
Responsibility’ (2013) 98 Minnesota Law Review 1453, 1461.
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in supporting sexual assault survivors and the continued resistance to dismantling
harmful cultural narratives about victims88.

Intersectionality and Marginalized Victims
Another important societal implication of rape shield laws is their interaction

with issues of intersectionality. While rape shield laws have been effective in providing
protections for many victims, they do not always address the unique challenges faced by
marginalized groups, including women of color, LGBTQ+ individuals, and sex workers.
These groups may experience additional layers of discrimination and stigma, both in the
legal system and in broader society89

For example, victims from marginalized backgrounds may be more likely to be
disbelieved or treated unfairly due to stereotypes about their race, sexual orientation,
or occupation90 while rape shield laws offer some level of protection, these cultural
biases can still influence how victims are treated in court and by society at large. As a
result, there is a growing recognition of the need for intersectional approaches to sexual
violence law reform that take into account the specific experiences of marginalized
communities91

Rape shield laws have had significant societal and cultural implications by shifting
the legal focus away from victim-blaming narratives and toward a more just treatment
of sexual assault survivors. These laws have encouraged and empowered victims,
encouraged reporting, and challenged harmful rape myths and stereotypes. However,
cultural resistance, ongoing stigma, and the intersectional challenges faced by
marginalized victims demonstrate that the societal implications of rape shield laws are
complex and multifaceted, it therefore discouraged victims to speak out.

Conclusion
Rape shield laws have profoundly influenced the landscape of sexual assault prosecution,
society’s perceptions of victims, and the cultural narratives surrounding sexual violence.
These laws represent a crucial shift toward prioritizing victim dignity, protecting privacy,
and challenging harmful stereotypes. By restricting the use of a victim's sexual history in
court, rape shield laws help combat victim-blaming and encourage more survivors to
report assaults, knowing they are less likely to face undue scrutiny based on their past.
However, the effectiveness of rape shield laws remains complex and at times
contentious. While these laws have contributed to reducing stigma and fostering an
environment more supportive of victims, their impact is tempered by ongoing legal
challenges and societal biases. Criticisms include concerns that these protections may
limit relevant evidence in defense cases, potentially infringing upon defendants' fair trial

88 Catharine A MacKinnon, ‘#MeToo Has Done What the Law Could Not’ (2018) 97 Yale Law Journal
Forum 589, 591
89 Wendy Larcombe, ‘Falling Rape Conviction Rates: (Some) Feminist Aims and Measures for Rape Law’
(2011) 19 Feminist Legal Studies 27, 29
90 Kimberly Crenshaw, ‘Mapping the Margins: Intersectionality, Identity Politics, and Violence against
Women of Color’ (1991) 43 Stanford Law Review 1241, 1249
91 Nancy Ehrenreich, ‘Pluralism and Feminist Jurisprudence: A Critical Analysis of Rape Shield Laws’
(2000) 11 Yale Journal of Law & Feminism 283, 290
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rights. In response, judicial discretion and exceptions within rape shield provisions aim
to strike a balance, though consistent application remains a challenge.
Culturally, these laws reflect and promote gradual change in public attitudes toward
sexual violence, signaling that justice systems take these crimes seriously and are
committed to fair, respectful treatment of victims. Yet, broader social biases and
stereotypes persist, suggesting that while rape shield laws have catalyzed progress,
continued advocacy, education, and reforms are essential to ensure these protections
benefit all victims equitably.
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